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November 16, 2009

Elizabeth M. Murphy, Secretary
Securities and Exchange Commission
100 F St, NE

Washington, DC 20549-1090

Re:  Amendments to Rules Requiring Internet Availability of Proxy Materials
File No. S7-22-09

Dear Ms. Murphy,

This letter is submitted on behalf of the National Investor Relations Institute (NIRI). NIRI is
the professional association of corporate officers and investor relations consultants
responsible for communications among corporate management, shareholders, securities
analysts and other financial community constituents. Founded in 1969, NIRI is the largest
professional investor relations association in the world with more than 4,000 members
representing 2,000 publicly held companies and approximately $5.4 trillion in stock market
capitalization.

Introduction

NIRI supports the proposed notice and access amendments and recommends the SEC adopt
these changes with implementation effective January 1, 2010, or as soon as practical, for use
with the 2010 proxy season.

NIRI believes the proposed rule revisions represent positive steps to reduce shareholder
confusion arising from the notice and access model, and may assist in increasing shareholder
participation in the proxy voting process. Improvements to the format and content of the
Notice, permitting the inclusion of informational or educational materials about the notice
and access model, and the prospect of an SEC program to educate and inform shareholders
(especially individual investors) about notice and access are all welcome changes. NIRI has
no comment on the proposed amendment to notice deadlines for soliciting persons other than
the issuer. However, NIRI suggests a time frame change for issuers also be considered as the
40 calendar day requirement was noted as a problem area by 16% of respondents to a recent
survey of NIRI and Society of Corporate Secretaries and Governance Professionals members.

In the fall of 2008 and 2009, NIRI and the Society of Corporate Secretaries and Governance
Professionals conducted joint issuer surveys on the use of notice and access. NIRI’s
executive summaries of these surveys are attached as supplemental information and support
the changes proposed. We are very pleased that the proposed changes are responsive to
issuer concerns regarding shareholder proxy voting participation, particularly retail



shareholders. However, the amendment proposal seems to tie the ongoing trend of lower
proxy voting by retail shareholders to notice and access, which, we believe, is too narrow a
view. While notice and access in its current form may be a contributing factor, the trend of
lower voting participation by retail shareholders, in our opinion, goes well beyond notice and
access or the specific option employed.

Retail shareholder voting has experienced a steady decline over the past several years,
despite being a critical responsibility of public company shareholders. NIRI hopes the SEC
will include this issue as part of its upcoming examination of proxy mechanics and related
shareholder communications process. The declining interest of retail shareholders in the
proxy voting process has been attributed to a variety of potential factors including the
increase in “street name” holdings, lengthy and confusing disclosures required of issuers,
complicated proxy ballot issues, the OBO/NOBO distinction, and the migration away from a
long term investor mindset. NIRI urges the SEC to consider expanding its internal education
mandate to include the importance of retail shareholders taking a long term investment
approach, and proactively seeking to understand the governance and other proxy matters
upon which they are asked to vote. The importance of this matter has increased dramatically
following the recent NYSE Rule 452 change eliminating discretionary broker voting in
director elections. NIRI stands ready to assist the SEC in its educational efforts as the
investor relations function is the critical information conduit between public companies and
investors.

NIRI submits the following comments on several of the questions contained in the proposed
amendment.

uestions

1. Does permitting issuers to choose which shareholders to provide notice-only and full
set delivery affect voting rates? If so, how are issuers exercising their discretion over
full set delivery and are they doing so appropriately?

Attached survey results indicate that the use of full set delivery has resulted in better
voter turnout. However, survey results also indicate that issuers have continued to
learn and modify the mix between full set and notice-only in order to improve
shareholder participation while managing costs. Issuers employ various strategies
when using the stratified approach including segmentation by amount of
stockholdings, prior requests for full set, and voting participation in previous
elections, among others. NIRI is unaware of issuers attempting to influence voting
rates through the stratification process as the question implies.

2. Would additional requirements affect an issuer’s ability to implement the notice and
access model?

As noted in the attached survey results, the 40 day requirement is mentioned by 16%
of responding issuers as causing problems. Eliminating broker discretionary voting
in director elections (NYSE Rule 452), is likely to have an impact on the use of the



notice and access in some circumstances as issuers analyze historical voting trends
and take necessary steps to ensure quorum and other bylaw requirements are
achieved. NIRI believes some issuers will be forced to abandon the use of the notice
and access and will spend substantially more due to the need to employ proxy
solicitation services, as well as incurring other additional costs, in order to ensure
corporate bylaw requirements are met.

Should the SEC consider adding requirements that would limit an issuer’s ability to
use the notice-only option where the issuer has experienced a decrease in shareholder
participation as a result of using the notice-only option for distribution to some
portion of its shareholders? Should the SEC instead consider requiring shareholder
participation to increase from prior years in order for an issuer to continue to use the
notice-only option?

NIRI does not believe the SEC should consider these requirements, and recommends
rather that it examine the larger issue of the long term decline of retail voter
participation rates. Additionally, NIRI encourages the SEC to undertake a
comprehensive education program targeted to investors, issuers, financial planners,
brokers and others on the criticality of the shareholder vote in corporate governance
(including the voting responsibility of investors). As noted, NIRI also recommends the
SEC concentrate efforts on improving the shareholder communication system,
removing direct communication barriers between shareholders and issuers.

Has the notice and access model lowered costs for issuers and other soliciting persons
resulting from the proxy solicitation process? Have any costs increased?

Attached survey results indicate that approximately 65-70% of issuer respondents
saved money — largely due to printing and postage savings. However, issuers
indicate that savings were offset by higher service provider costs resulting in lower
than expected overall savings.

Would a 30-day deadline for delivery of the Notice still allow sufficient time for
shareholders who prefer paper proxy materials to request and receive them through
the mail?

As noted, approximately 16% percent of issuer survey respondents have encountered
difficulty with the 40-day notice requirement. NIRI believes a 30-day requirement
would help these issuers. Additional considerations include that as companies adopt
for the first time, they are likely to need a shorter notice requirement period. This is
particularly true because these newer adopters are likely to be smaller, more
resource-constrained issuers, overall.

Have the fees charged by proxy distribution service providers affected use rates of the
notice and access model? Should the SEC address fees charged by service providers
and if so, how?



Yes, issuers must manage all related proxy costs while ensuring quorum and other
bylaw requirements are met. The costs and expected voting participation influence
the decision on how to use the notice and access model. As with any expense,
competition in the marketplace promotes innovation and ensures reasonable fees and
costs. The SEC should promote competition in all parts of the proxy system to ensure
cost-effective solutions are developed and provided. Should the SEC see
monopolistic trends in this, or any area under its purview, NIRI believes the SEC
should act accordingly to ensure prices are monitored, and users are not
disadvantaged by the engagement of a monopolistic entity.

7. Should the Commission consider proposing suspension of the notice and access rules
until a later date to provide more time for shareholders to understand and be better
prepared for the notice and access model?

No, at this point in time the SEC should not consider suspending use of the notice and
access model. Attached survey results indicate that there appears to be a one to two
year time frame for issuers to become proficient in using the notice and access model.
NIRI provides a forum for sharing of best practices among issuers and this has
helped to reduce the proficiency time frame for issuers moving to adopt notice and
access. Additionally, NIRI has recently published an extensive ““Standards of
Practice — Implementing Notice and Access™ document for those members
considering using the notice and access model. NIRI would provide this to the SEC
staff if it would be useful. Finally, changes to the formatting of the notice, the ability
to add informational materials, and the implementation of an SEC educational effort
should assist in helping shareholders to understand the notice and access process.

Conclusion

NIRI is pleased to provide these comments to the SEC as it deliberates changes to the notice
and access model for proxy solicitation. NIRI supports the proposed notice and access
amendments and believes the SEC should adopt these changes immediately with
implementation effective January 1, 2010, or as soon as practical, for use with the 2010
proxy season.

Thank you for your consideration on this important matter.

Sincerely,

Jeffrey D. Morgan, CAE

President & CEO
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November 9, 2009 Jeffrey D. Morgan
President and CEO
National Investor Relations Institute

Notice and Access and NYSE Rule 452 — One Step Forward and Two Steps Back?

Survey shows those using Notice and Access for the third year experienced fewer problems.
NYSE Rule 452 amendment has dramatic implications on shareholder vote for 2010 elections.

SEC proposes Notice and Access amendment.

NIRI and the Society of Corporate Secretaries and Governance Professionals recently conducted a
member survey to gather results, lessons learned and trends from those that implemented Notice and
Access within the first three proxy season years (2007, 2008 and 2009) of its existence. This Executive
Alert provides survey highlights, as well as a discussion of the potential implications of the SEC's
approval this year of an amendment to NYSE Rule 452 eliminating broker discretionary voting in director
elections, and a review of the SEC’s recent proposed Notice and Access amendment.

Key Survey Findings:

* Respondents that have implemented Notice and Access or “e-proxy” using the full set delivery
model garnered the best vote turnout in 2009. Ninety-three percent had 76-100% total shares
voted and better retail turnout over the other distribution models. Those who used full set delivery
showed no appreciable change in retail vote turnout over last year.

e Survey respondents who report the most overall cost savings in 2009 over 2008 were those
implementing Notice and Access for the first time, but even in this group, the savings were not
dramatic. Thirty-three percent of respondents who used e-proxy this year for the first time
indicated their total spending was 75-99% of last year’s, and an additional 16% did not save any
money. A further 8% of this group actually saw their costs go up.

e The majority of Notice and Access adopters decreased their print runs from last year’s levels. The
median print run was 51-75% of last year’s level, but the range in responses was broad. Print run
drops were steepest for those implementing Notice and Access for the first time, but earlier
adopters also revisited their prior plans and made adjustments. Two thirds of those who first used
Notice and Access in 2007 and nearly half (47%) of those who adopted in 2008 printed between
76-100% of their last print runs, in contrast with the majority of new adopters (57%) who printed
50% or less of last year's run. Respondents who didn’t reduce print runs were either using full set
delivery (37%) or were satisfied with their print levels from previous proxy seasons (32%).

e Service provider costs increased for 32% of respondents to the survey, compared with 58% last
year. Those who first adopted Notice and Access in 2007 were least likely to see their service
provider costs increase (17%), but those first adopting e-proxy in 2008 were most likely to see
their costs jump (38%).

* Similar to last year, shareholders remain largely indifferent to Notice and Access. Seventy-eight
percent of respondents report no or neutral feedback from their shareholders.
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Discussion

Who Implemented Figure 1: Notice and Access Model
Notice and Access adoption gained momentum this year. :

Of survey respondents that have implemented Notice and 2003. 16% 41% - :°I‘I'°e°:'T_m°"e‘ »
Access, 7% adopted in 2007, 46% in 2008 and the Ul set delivery mode

Combination of Notice

remaining 47% adopted it for the first time in the 2009 and full set delivery
proxy season. Market-cap size correlated with Notice and S biuroato approsch)
Access adoption in that first-year adopters (i.e. 2007) 2009 o 17%  48%

skewed larger, with median market cap size decreasing
each subsequent year. While all 2007 adopters were on a
st ¢
December 31" fiscal year end, that has broadened to Source: NIRI and The Society of Corporate
include other year end dates in subsequent years. Secretaries and Governance Professionals

The Mechanics of Notice and Access

Respondents’ choice of proxy distribution model in 2009
shifted away from notice only to the hybrid or bifurcated @ é ng 6

approach. Whereas 42% of those companies Figure 2: Notice and Access
implementing e-proxy adopted the notice only model in Scorecard for Proxy Season
2008, 36% reported doing so in 2009. Nearly half of 2008 2009

respondents — 48% — chose the hybrid model in 2009, ‘/ Believe Notice Met Its Objective  95% 92%
compared with 42% in 2008. The proportion of

respondents selecting full set delivery remained nearly ‘/ Problems From 40 Day Requirement 16%  16%
unchanged at 17%, as shown in Figure 1. The bifurcation

distinctions made were fairly evenly distributed based on ‘/

number of shares held (54%) and by beneficial versus

Conducted a Second Mailing 9% 15%

registered holders (52%), consistent with last year's ‘/ ngﬁz;;"tm CookieFreeSie  vor 8o
survey.

‘/ Saved Money 70% 66%
The intricacies of e-proxy have introduced challenges for
a minority, but, as with last year, do not appear to be ‘/ Printed Fewer Materials 84% 82%
causing widespread hurdles. As Figure 2 shows, a
slightly smaller proportion experienced problems due to ‘/ Achieved Quorum 99% 100%
the requirement to post materials on a website that does
not track personally identifiable information. There were ‘/ Retail Vote Declined 44% 28%
also declines in the percentages of companies that
believe the notice met its objective, and no change in the ‘/ Paid Service Provider More 57% 32%
percentage of respondents who experienced problems
with the 40-day requirement. The proportion of ‘/ Plan Changes Next Year 35% 23%

respondents sending out a second mailing rose to 15%,
from 9% in 2008. Twenty-five percent of companies who
first adopted Notice and Access in 2007 sent out a Source: NIRI and The Society of Corporate
second mailing, suggesting that as organizations gain Seoretaries and Govemance Professionals
experience with the process, they may be more inclined

to take this step.

Some of these issues are addressed in the SEC's recent
proposal to amend Notice and Access — see the “SEC
Notice and Access Proposed Amendment” section on
page four for more information.

Counting the Votes

Although NIRI's first Notice and Access survey in 2007
indicated that members held reservations about e-proxy
and its potential to impact voting, there has been a
steady improvement in this area. Quorum was achieved
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by all respondents in 2009, and all but 1% of respondents Figure 3: Total & Retail Voting Compared
in 2008. And while 44% of respondents indicated a
decline in the retail vote last year, that figure dropped to
28% overall, and was 32% for those respondents who
implemented Notice and Access for the first time in 2009.
Figure 3 shows the overall vote turnout and retail vote
turnout.

80%

26%
Service [Provider] With a Smile

Figure 4 provides the respondents’ ratings on a list of
service providers used in the Notice and Access process.
Every service provider received a positive mean rating,
indicating that respondents were — on average — satisfied
with the service they received. There were not significant
changes to the degree of satisfaction with most of the

service providers who were evaluated last year and this [ B Total shares voted [ Retail shares voted
year. I_:or thg majority of respondents, service provider Source: NIRI and The Society of Gorporate
fees did not increase over last year, even for those Secretaries and Governance Professionals

respondents adopting Notice and Access for the first time
this past proxy season. The median total of service

provider fees was $50,000 to $74,999, which is Figure 4: Service Provider Evaluations
2009 2008
unchanged from the 2008 results. e T WS
ratings ratings

Looking Ahead BNY Mellon 208 2 24 | 239 2 23
Twenty-three percent of respondents intend to make Bowne 189 2 35 174 1 27
changes in connection with next year's proxy solicitation 2f$::;ﬁ:hare o T
and not surprisingly, this correlates with when the Georgeson 208 2 3 N/A
company first implemented e-proxy. Those with less Innisfree 100 1 1 NIA

. . H Thomson
experience are more Ilkgly p_Iannlng changes.. Indeed, ot ol Z3E 3 g 555 &
those respondents that first implemented Notice and Financial
Access in 2007 generally reported significantly fewer Wells Fargo 145 1 1 N/A

challenges than those who have less experience with it. _ o »
h | dopt | likelv t t bl Scale ratings on a five point scale where 1 = Very satisfied and
These early adopters were less likely to report problems 5 = Very dissatisfied

with the notice, with hosting materials online, and with the _
Source: NIRI and The Society of Corporate

40-day requirement. They also tended to report higher Secretaries and Governance Professionals
retail vote turnout. This could suggest that it takes more
than one, or even two, cycles to master e-proxy. Note: Numbers may not add up to 100% due to rounding.

NYSE Rule 452 Amendment and 2010 Proxy Season Implications

In July 2009, the SEC approved an amendment to NYSE Rule 452 to eliminate broker discretionary
voting for shares held in street name (without instruction from beneficial owners) in director elections. This
amendment applies to shareholder meetings held on or after January 1, 2010, and applies to both
Nasdaq and NYSE-listed companies.

The broker discretionary vote has typically represented a significant percentage of the total retail vote.
Some estimates indicate that 70 to 80 percent of investors own their shares through brokers, and that
only one-third of retail holders actually cast ballots.

The implication is clear — companies cannot necessarily count on the retail vote in 2010 to elect directors
nominated by management. This is particularly relevant for companies with a significant retail shareholder
base. Unseating directors may become easier as companies may experience “vote no” or “withhold” vote
campaigns by institutional investors without an offsetting retail vote. It may also increase the influence of
proxy advisory firms. Quorum may be difficult to achieve if there are no routine matters on the proxy. And
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as reported in 2009 and 2008 survey results, while the notice only model of Notice and Access may save
costs, it hasn’t improved the retail vote — full set delivery led to the best vote turnout.

Companies should analyze their past voting results now to determine the possible impact of this
amendment. Those with important retail bases should develop a strategy now to address the potential
issues from this amendment. Suggestions include initiating a retail investor voting education campaign,
retaining a proxy solicitor, cultivating a relationship with the proxy advisory firms and understanding the
rationale for their voting recommendations, including at least one routine proposal on the proxy in order to
ensure quorum, and if majority voting is in place, having a clear understanding of how these bylaws treat
the various types of votes. Finally, companies should weigh the impact that Notice and Access adoption
has had, or may have, on their retail vote, and consider alternatives in 2010.

SEC Notice and Access Proposed Amendment

In light of several issues identified by NIRI and an industry Notice and Access working group, the SEC
has proposed changes to Notice and Access in the document, Amendments To Rules Requiring Internet
Availability of Proxy Materials. As noted, the SEC has been exploring ways to improve the proxy
disclosures shareholders receive and the vote soliciting process. Concerns about the strict content and
formatting requirements of the notice led the SEC to propose some flexibility in formatting and language
to be used on the notice. The SEC hopes, “the flexibility will allow issuers and other soliciting person to
develop a more effective explanation of the importance and effect of the Notice, including to provide
clearer guidance for shareholders as to how to access the proxy materials online, request a paper copy of
the proxy materials, and vote their shares.”

The SEC also notes that it will develop a program designed to educate shareholders (particularly
individual investors), about Notice and Access, how it is used, and their rights under the model.

Comments on the proposal are due to the Commission by November 20, 2009. NIRI plans to submit a
comment letter, but members and members’ companies are also encouraged to submit comments.

Conclusion

The results of this follow-up survey on Notice and Access implementation are largely consistent with last
year, showing modest progress in what seems to be a manageable process for most organizations who
undertake it. Those companies in their third proxy season under Notice and Access fared better in the
areas measured than those in their first and second seasons. Furthermore, while the data show that full-
set delivery appears to ensure the best retail vote turnout, companies must weigh those costs in the
context of both their own proxy results and in light of the important 2010 proxy season implications of the
NYSE Rule 452 amendment.

Additional Resources

A working group of senior NIRI members and industry experts recently developed NIRI's Standards of
Practice Volume Il — Implementing Notice and Access available to members on the NIRI website. The
NIRI Working Group on Notice and Access and the NIRI Board of Directors recommend that public
companies review the considerations and recommendations contained in these Standards regarding
adoption of Notice and Access.

Member Benefit Webinar

Join Jeff Morgan, NIRI President and CEO, and Paul Schulman, Executive Managing Director of The
Altman Group, on Tuesday, November 10 at 4:00 PM eastern time for a member benefit webinar titled,
Update and Impact of Washington on IR. Jeff will provide an update on financial regulatory reform
underway in Washington D.C. and how it will impact the investor relations profession, and Paul will offer
practical thoughts on your company’s relationship with investors in light of this reform and how you might
begin preparing for the 2010 proxy season.
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Survey Demographic

Respondents by Market Cap Respondents by Exchange
(Multiple responses)
31% 76%
29%

16% 15%

9%

24%

2% 1% <1%
Micro-cap ~ Small-cap Mid-cap Large-cap  Mega-cap P g A —
<$250M  $250M - <$2B $2B-<$10B $10B-<$25B  $25B + NYSE NASDAQ Foreign Other OTC/Pink

Euronext OMX sheets
Respondents by Total Shareholder Base

Less than 1,000

More than
100,000

1,000 - 4,999

5,000 - 9,999

10,000 - 99,999

About the Survey

After jointly constructing the questionnaire, NIRI and the Society of Corporate Secretaries and
Governance Professionals issued the survey in late August to early September 2009 to a sample of NIRI
corporate members and Society members. The total response rate was approximately 8.5%. NIRI and the
Society conducted a similar joint survey in August 2008. NIRI conducted its first member Notice and
Access survey in late 2007.

NIRI members may link to the full survey results: http://www.niri.ora/NAO9-SurveyResults. A complete
PowerPoint slide deck is also available: http://www.niri.org/NAQ9-Slides.

Please send your research-related comments, questions or suggestions to: research@niri.org.

About the National Investor Relations Institute (NIRI)

Founded in 1969, NIRI (www.NIRI.org) is the professional association of corporate officers and investor
relations consultants responsible for communication among corporate management, shareholders,
securities analysts and other financial community constituents. NIRI is the largest professional investor
relations association in the world with more than 4,000 members representing 2,000 publicly held
companies and $5.4 trillion in stock market capitalization.
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About The Society of Corporate Secretaries and Governance Professionals

The Society is a professional association founded in 1946 with more than 3,100 members who serve over
2,000 issuers. Responsibilities of our members include advising corporate boards of directors; their audit,
compensation and governance committees, and executive management regarding corporate governance
and disclosure. Society members have been on the frontline in designing implementing the disclosure
and governance enhancements required by the Sarbanes-Oxley Act of 2002 and the related rules of the
Securities and Exchange Commission, the Public Company Accounting Oversight Board and the
exchanges. For more information, please visit http://www.governanceprofessionals.org.
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